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ISLAM AND THE SHARI’A IN A PROPOSED BANGSAMORO FEDERAL ISLAMIC STATE

EXECUTIVE SUMMARY

One of the proposed solutions to the ongoing Moro rebellion is the
creation of a separate Bangsamoro state which will still be under the aegis
of  Philippine national sovereignty. Some commentators however have made
reservations on the feasibility of  such a proposal, citing among others, the
tension between an Islamic way of  life and a Western-style constitutional
democracy with church-state separation to which the Philippines subscribes.
Since the role of Islam in the ongoing negotiations and in the proposed
state has gone largely noticed, this paper seeks to fill the gap in scholarship
and thus, contribute to the larger debate.

In this paper, I sought to address two core issues. First, it justifies the
proposal of  a single Islamic federal state (a Bangsamoro Federal Islamic
state) under the rubric of  a secular constitution from within Islamic legal
tradition and discourse. The justifications permitting this arrangement are
largely discussed using the historicity and contingency lenses of Islam, as
derived from classical Islamic legal scholarship. Second, it discusses salient
issues under Islamic law that will arise in the proposed arrangement such as
the treatment of  women and non-Muslims, the relation of  Shari’a and civil
courts, and Islamic governance in general.

This paper is derived from the author’s LL.M. written work requirement at
Harvard Law School. The author thanks Prof. Noah Feldman and Mr. Ori
Aronson for their generous comments on the drafts of the earlier versions of
this paper. Although there are nuances in the definitions of these terms, the
author uses Shari’a and Islamic law interchangeably throughout this paper.
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One of the primary characteristics of the longstanding Moro rebellion
in the Philippines is that of  assertion of  a separate identity. To be specific,
they seek to assert a Moro identity, chiefly defined by their adherence to
Islam. As with most modern societies, Philippine laws and institutions
were created presupposing a certain degree of homogeneity of the society
it purports to bind. Most of the time, it seeks to assimilate, rather than
accommodate, and thus ignores a legitimate demand for recognition of
cultural and religious difference.

Writing in the context of  an Iraq faced with the daunting prospect of
building a nation out of fragmented tribal alliances, commentators made
the following observation which could easily apply to the Philippine
situation:

Although this is certainly not a Muslim-Christian war, at the heart of
the conflict one will find an issue that nobody has tried to seriously address
despite its glaring obviousness. It was frequently framed as a choice
between following the Qur’an or the Philippine Constitution in the public
consciousness,2 and yet the impact and role of Islam has only been
marginally addressed in the ongoing peace negotiations. The long-standing

1. INTRODUCTION

“When it comes to managing national and religious diversity, democracies have two
broad choices: integration or accommodation. Integrationist states seek to
construct a single overarching public identity. They believe that conflict results
from group-based partisanship and recommend a state that is impartial, meritocratic
and that promotes equal citizenship through a bill of individual rights. They also frown on
any form of autonomy that is based on groups.  Accommodationist democratic
states recognize dual or multiple public identities through consociation.
Consociation accommodates groups by, among others, involving all sizable
communities in executive institutions provided they wish to participate. While
integrationists mostly believe that identities are malleable, transformable, soft or fluid,
consociationalists think that, in certain contexts – they may be resilient, durable and
hard. From the latter’s perspective, political prudence and morality require considering
the special interests, needs and fears of groups so that they regard the state as fit for
them.”1 (emphasis supplied)
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belief that there is an inherent tension between an Islamic way of life
that Filipino Muslims aspire for and a Western-style constitutional
democracy with church-state separation to which the Philippines as a
liberal democracy subscribes, has gone largely unnoticed.

First, any realistic solution will involve a compromise between the
Philippine government’s insistence on absolute unitary sovereignty and
the MILF’s initial demand for independent statehood. Phrasing it as a
suitable system for Bangsamoro aspirations renders it flexible enough to
accommodate a variety of  configurations while preserving territorial
integrity of the Philippine state. The historical claim of the Moros that
they were a separate peoples with their own lands to begin with must be
given due consideration.

Second, it appeals that only a highly-autonomous region within
Philippine territorial integrity but one which is markedly different from
the current autonomous arrangement will suffice.

Lastly, since the conflict is partly based on identity, there is also a
demand for rule in accordance with the tenets of  the Islamic Shari’a.
While often mentioned, the literature on this aspect is lacking. As such,
this will be the major focus of  this paper.

My proposal for a Bangsamoro Federal Islamic State (BFIS) is an
attempt to address all these issues while providing justifications by
drawing from within the Islamic tradition. It recognizes that Islam has a
special role in the resolution of this decades-long conflict. This, I feel, is
a major lacuna in current peacemaking efforts. Above all else, it seeks to
answer the question: Even if we are to write a new constitution, can
this arrangement be allowed, much less, justified under Islam? In
classical Islamic tradition, Muslims cannot be made subservient to a
secular authority.4

Federal arrangements have long been the institutional arrangement
of  choice in post-conflict and divided societies.5 The kind of  federalism

The core issue in this conflict is to find a political and lasting solution to the
Bangsamoro problem, which is stated to mean “establishing a system of
life and governance suitable and acceptable to the Bangsamoro people.”3

Navigating this overarching issue involves three salient matters which will
inevitably have to be addressed.

A Bangsamoro Federal Islamic State

Any realistic solution
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this paper suggests is the type that Daniel Elazar has termed religious
federalism,6 the object of  which is not merely to carve out separate
political and territorial entities but more importantly to allow for religious
diversity to flourish within a single nation-state.

The advantage of this setup is that it would provide the necessary
focus, not to mention, much-needed scarce resources on the Moro region
which would otherwise be divided among many provinces-cum-federal
states in a conventional federal setup.

There are several envisioned objections to this setup at the outset.
From the Muslims, one plausible objection would be that the Qur’an, as
God’s revealed word, cannot be subjected to the Philippine Constitution,
a man-made text. Framing the question this way, however, makes it
appear as if  being Muslim makes it impossible for one to be Filipino.

This paper is an attempt to respond to the challenge that these two are
irreconcilable.7  My principal claim is that from the vantage point of     Islam,
there is no irreconcilable contradiction in a constitutional configuration
that features an Islamic state within a larger secular republic. Scholars
have long been engaged in the task of finding compatibilities between
Islam and democracy.8 They do so by identifying concepts and strands of
thought from each system, which gives a plausible conclusion of one not
necessarily being antithetical to another. Islam’s democratic roots are
almost always attributed to the existence of concepts such as shura
(consultation), ijma (consensus) and ijtihad (independent effort) from within
its sources and literature.  A good deal of scholarship therefore dealt with
investigating, and perhaps removing the exclusivist paradigm that causes
the fragile tension which inevitably occurs whenever any comprehensive
doctrine attempts to claim monopoly over most, if not all aspects of the
public sphere. Khaled Abou El Fadl, for instance, states that democracy
and Islam, as defined by their underlying moral values and the attitudinal
commitments of their adherents, does not require the abandonment of
one to pursue the other.9 Noah Feldman makes the same argument and
characterizes the two as universal, flexible and mobile ideas, and
therefore they can easily be reconciled with each other if one looks at
their essences.10

I will identity these conceptual spaces which the Islamic tradition
affords and which gives justification for an Islamic political entity to be

While federal systems have become a recent worldwide trend, the novelty of the
proposed BFIS is that it will be a singular asymmetric federal region comprising of
several Muslim-majority provinces within a federal secular  republic.

My principal claim is
that from the vantage
point of     Islam,
there is no
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features an Islamic
state within a larger
secular republic.
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accommodated in a secular state, and ultimately under a secular
authority. I will do so by proposing a new re-reading of  Islamic precepts.
The lessons from this exercise may find resonance in the future where
significant Muslim minorities might elect to establish for themselves an
autonomous state within a larger secular republic. It is also possible that
such a scenario might not be replicated anywhere else at all. But as this
paper will later argue, this only proves that Islam as a universal and
flexible idea can adapt across cultures and still remain authentic to
itself.

This paper is divided into two parts. In the first part, I will justify the
concept of an Islamic state within a larger secular republic using what I
term as the historicity and contingency lenses of  Islam. In applying these
lenses, I put emphasis on the aims and interests of Islam, and thus,
avoid a literalist, ahistorical reading of  the basic sources. Using these
lenses, I will construct an outline of  plausible justifications for a proposed
Bangsamoro federal Islamic state under a secular Philippine constitution.
The latter part of the paper will discuss some of the salient issues that
will arise in the proposed BFIS such as treatment of non-Muslim
minorities, relationship between Shari’a courts and the civil court system
and Islamic governance, as viewed from within Islamic discourse. The
aim is to make such an arrangement a realistic option, and thus, contribute
to the larger debate that will benefit its ultimate stakeholders - the
Filipinos who will have to harmoniously coexist with one another.

From the reformist point of  view, Islam has two characteristics: its
historicity and contingency.

Historicity refers to the nature of Islam as dynamic and not static, as
one meant to evolve according to the changing needs of  the times. This
does not negate the divine nature of revelation but paradoxically in fact,
precisely affirms it, by making it applicable for all times and places. The
Qur’anic injunctions for instance, on social affairs and familial
obligations were adopted at a certain point in time when these practices
were the norm. For instance, the infamous amputation of  hands as
punishment for the crime of theft as inscribe in the Qur’an was a
common form of  punishment in seventh-century Arabia. But these may
not necessarily be applicable in modern times. Nasr Abu Zaid, an
Iranian scholar, goes so far to say that, “if we elevate historical aspects

2. RESPONDING TO THE CHALLENGE -
AN ISLAMIC STATE IN A FEDERAL REPUBLIC
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of  the Qur’an to divine status, we violate the World of  God. God’s Word
becomes twisted when we freeze it in a specific time and space.”11

Contingency, on the other hand, refers to the contextualized nature of
Islam, which necessarily means it must be flexible as it travels from one
location to another. It also means that Islam can never remain as an
abstract doctrine and should not be studied as such. It can only be
understood as it is practiced in concrete situations. This thesis finds
support in the various kinds of practices one would find throughout the
Islamic world. Noah Feldman states this flexibility is evident in “Islam’s
capacity to  maintain its core beliefs while adapting to the languages,  family
structures, economic systems and cultural values of  peoples all over the
world and over an extended period of time.”12

To understand Islam in Southeast Asia then, one must examine it in
its local and regional context. From this perspective, the diffusion  of
Islam into the region looks richly distinctive.

The Islamic world, like Islam the religion itself, is not a monolith.
Although much of the literature on Islam in the modern world have been
set in the context of Muslim states in the Arab world, a significant number
of  today’s Muslims live in secular states, particularly in Asia.13 Thus, to
the extent that the questions are shaped by its accompanying context, the
challenges these Muslims face require us to look beyond this unitary
characterization of  the Islamic identity from an Arab Middle East viewpoint
and draw out conclusions unique to this particular setting.14

A secular state, contrary to popular notions, does not automatically
imply strict separation of church and state. It is not, by any measure, an
essential feature of  a constitutional democracy. Outside of  the United
States, France and Turkey, where the strict separation/secularist model is
at work, other democracies showcase various arrangements. In countries
such as England, Norway or Finland, there is an established state Church
while the state sovereign is also the head of the church. In India, Israel
and South Africa, there is selective accommodation of religion, usually in

While the heart of Islam is in the Middle East, Muslims everywhere else have hybrid
Islamic practices as a result of Islam’s assimilation of local culture upon its arrival and
spread throughout these regions. Although the central creed remains the same, the
ways of approaching it and following it differ from one locale to another. This lends
credence to Islam’s universality and mobility.

2.1 Islam in a Secular State

A secular state,
contrary to popular
notions, does not
automatically imply
strict separation of
church and state.
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the realm of  personal and family laws. Despite these idiosyncrasies, it is
undeniable that these are democratic secular societies. In such countries,
Muslim minorities have largely benefitted from being able to both live in a
secular state and thus be able to profess their beliefs in their own ways and
traditions out of conviction and free choice. They can opt to go to Shari’a
courts to have their disputes adjudicated and send their children to Islamic
schools. In these places, Islamic culture is not relegated to the periphery of
the national life but is in fact a valuable thread that runs through the social
fabric. This affirms that the secular nature of  the state does not prevent the
expression of  a particular religious identity.

The question then turns to the justifiability of this arrangement from an
Islamic viewpoint.

There are two dimensions to the question of  permissibility of  Islam in a
secular state from within Islamic legal discourse.

The first is simply citizenship in a secular, liberal state by a Muslim.15

March equally drew on classical sources to refute these arguments and
to establish that “not only is it permitted to reside in a non-Muslim polity
but also it is permitted to do so while being subject to and obeying non-
Muslim law,”17 to perform obligations of  citizenship such as loyalty to the
state18 and even to perform military duties.19 His inquiry was precipitated by
a concern for “the possibility that Muslim jurists will insist on religious
freedom for Muslim communities through some form of  communal autonomy

2.2 Islamic citizenship in a secular state

In Islamic Foundations for a Social Contract in Non-Muslim Liberal Democracies,
Andrew March enumerated the traditional objections to this arrangement, drawn
from classical sources and presently advanced by fundamentalist thinkers. These
are largely hinged on the following arguments:16

(1) Muslims must not be subject to non-Muslim laws;
(2) Islam and Muslims must not be put in a position of inferiority to non-

Muslims;
(3) Muslims must avoid aiding or increasing the strength of non-Muslims;
(4) Muslims are forbidden from forming bonds of friendship or solidarity

with non-Muslims;
(5) Muslims are required to avoid environments of sin or indecency;
(6) in non-Muslim environments, it will be more difficult to prevent sin or

the loss of religiosity in subsequent generations.

The secular nature of
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identity.
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with substate institutions of  authority competent to enforce Islamic family,
commercial and certain criminal codes.”20

As March himself admitted however, the Islamic political imagination
can certainly include a call for some communal autonomy within non-
Muslim states. Perhaps with the situation of  Muslim minorities in Europe
as a backdrop, he posits that a liberal conception of  Islamic citizenship is
sufficient. I argue however that this may not suffice for the Philippine
case. The overarching theme of  the Moro struggle is a battle against forced
assimilation. For centuries, they have tried to divorce themselves from an
imagined nation they never considered as their own, without success. It
appears that only by taking into account this Islamic identity, as reflected
in laws and social institutions, would one actually take the first step towards
solving the problem. Highlighting the nature of Islam as historical and
contingent will help find an adequate justification, and subsequently an
equally adequate institutional response.

The second dimension is an Islamic political entity under the rubric
of  secular authority.

As such, Islamic governments throughout history, while
acknowledging the supremacy of the Shari’a, have accommodated
themselves to all kinds of  political systems. There is nothing in the divine
texts that renders a federal arrangement under a secular constitution
impermissible. It is the circumstances, location and culture of  a particular
Muslim community which plays an operative role in determining under
what arrangement they will be able to live out their Islamic ideals and way
of  life. Thus, any form of  government that allows its citizens to manifest
their Islamic identity, in an Islamic polity which espouses the Shari’a and
promotes the values identified by the Qur’an as central to an Islamic state,
identified by Abou El Fadl as follows: :21 (1) pursuing justice through
social cooperation and mutual assistance; (2) establishing a non-autocratic,
consultative method of governance; and (3) institutionalizing mercy and
compassion in social interactions, can be considered an Islamic one. The
Shari’a is to be the path that will facilitate the human mission to realize
justice on earth. 22

2.3 Islamic state in a Secular Republic

The Qur’an does not prescribe a particular form of government. One rationale could
plausibly be that Islam’s suitability for all times and places require that matters which are
susceptible to evolution must be left for the human agent to shape, within the framework
that God has dictated as expressed in the Shari’a.
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The previous discussion on the historicity and contingency of Islam
is useful in that makes it possible to create a framework that is
responsive to the universal demands of  modern times and specifically,
to the needs of the Moro people. Without this kind of understanding, it
is doubtful whether Islam could continue to be applied to Muslims in
different countries where Islam had spread and where their diverse
social, economic and cultural circumstances would have effected changes
in the political system.23 Reading Islamic law in this way also allows for
an Islamic political entity which is governed by Islamic law but also
establishes equal citizenship rights for Muslims and non-Muslims, equality
between men and women, freedom of belief and political pluralism.
For instance, there is no reason to claim that the secular setup in India,
Malaysia, Nigeria or Turkey does any violence to the Islamic beliefs of
the Muslim members of  its population.  The same setup is true with
Nangroe Aceh Darussalam in relation to the secular and unitary
Indonesian state. These various arrangements are products of cultural,
historical and political developments.

It also allows what Rachid Ghannouchi calls as “participation in
non-Islamic government.”24 Ghannouchi cites the example of hilf
al-fudul25 (alliance of al-fudul)  in concluding that “the community of
believers may participate in an alliance aimed at preventing injustice
and oppression, at serving the interests of  mankind, at protecting
human rights, at recognizing the authority of the people and at rotating
power-holding through a system of  elections. The faithful can pursue all
these noble objectives even with those who do not share the same faith
or ideology.”26

Even in the pre-modern juristic discourse on the position of Muslim
minorities in non-Muslim lands, the resulting implication is that if
Muslims can reside in a non-Muslim polity where they will be able to
manifest Islam, then Muslims are permitted to remain in that society.27

The proposed BFIS finds support in Islamic traditions and holds out
hope that one can both be devout Muslim and loyal citizen in the age of
nation-states.

If participation in a non-Islamic government not based on Shari’a is
permissible, then how can a federal Islamic state, uniquely governed by
laws based on Shari’a, although subject to the national secular constitution,
be any less so?

The proposed BFIS
finds support in
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holds out hope that

one can both be
devout Muslim and
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age of nation-states.
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What makes an Islamic state Islamic is the application of Shari’a or
Islamic law. This is presumably part of  what the MILF meant when they
stated that a comprehensive approach to the Bangsamoro problem
involves establishing “a system of life and governance suitable and
acceptable to the Bangsamoro people.”28 This is also consistent with their
previous calls for an independent Islamic state.

The most popular conception of Shari’a, however, is limited to its
high-profile injunctions such as the veiling of women or harsh criminal
penalties. Indeed, the mere mention of  an Islamic state conjures fearsome
imagery of  theocratic rule, of  harsh and unequal laws, and especially
discriminatory treatment of  women and non-Muslims.30 In fact, when the
1996 Final Peace Agreement providing for the creation of the
autonomous regions was signed, Christian residents feared the imposition
of  these ‘repressive’ laws on non-Muslims.31 The stereotype of  an Islamic
state for most Filipinos is that of  Saudi Arabia, where the Wahhabist brand
of Islam is practiced and where a great number of Filipino overseas  workers
are employed. Stories of amputation and death by beheading abound in
Filipino popular consciousness. This presumably contributed to the
resulting lack of support from the Christian majority and was also one of
the principal reasons why the autonomous arrangement did not work.32

True, classical hadd penalties are severe. Theft, for instance, is
punished with amputation of the hand. Adultery is punished with death
by stoning. What gets lost in the cacophony are the fiqh injunctions that an
Islamic state should not claim immediate and scrupulous enforcement of
crimes meriting hadd punishment until it has fulfilled its obligations

3. SOME ISLAMIC LAW ISSUES
IN A PROPOSED BANGSAMORO FEDERAL

ISLAMIC STATE

3.1 Shari’a Issues in the Proposed BFIS

Given the perception that Moros are discriminated against even in Mindanao and are
deprived of opportunities for self-advancement, the BFIS is an attempt to equate    political
borders with cultural and religious ones, thus providing a  meaningful context for political
and economic choices.29
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towards the community of  ensuring social justice and civil rights.33

Moreover, the application of these penalties has usually been limited by
extraordinarily strict rules of  evidence. For instance, fornication (zina)
can only be punished after testimonies by four upright male Muslims,
who have personally witnessed the sexual act taking place. Otherwise, a
voluntary confession is necessary.34 An explanation given for this is that
since hudud crimes are deemed offenses against God and since God is
omnipotent and merciful, then He does not need to have all His claims
satisfied. Another explanation is that these harsh penalties are simply
meant to be threats to enforce acceptable social behavior.35

These and other concerns are certain to come up in the creation of
the BFIS. But I argue that it is simply a matter of  harmonizing what
traditional Islamic doctrine allows with the exigencies presented by the
modern-day Filipino Muslim situation, the ultimate goal of which is a
space to manifest their Islamic identity. I consider some of  these issues
in the following sections.

 It is important to point out at the outset that enshrining Islam as the
official religion of the region does not necessarily mean second-class
citizenship for non-Muslims or forced coercion in an Islamic culture and
way of life.36

Dhimmi status for non-Muslims

The concept of dhimmis in classical Islam has been the subject of
many writings.37 Critics have labeled it as proof  that Islam treats non-
Muslims as lower in stature than its own adherents.38

If non-Muslims engage in defending a community alongside   fellow
Muslim citizens, then they are exempt from paying the jizya. The
expansion of  Islam during its formative years followed a narrative of
war and conquest. Understandably, the distinction between dar-al-harb
(abode of war) and dar-al-Islam (abode of Islam) still held significance.40

3.1.1 Freedom of belief and treatment of non-Muslim minorities

Dhimma refers to a covenant of protection between Muslims and non-Muslims who
live in a single community. According to this covenant, a non-Muslim enjoys all rights
and privileges in a particular society including a guarantee of security in person and
property, except for holding posts of a religious nature in exchange for the payment
of jizya (poll tax).39
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In such a setting, non-Muslim peoples, specifically Christians and Jews,
residing in lands acquired through Muslim conquest receive the status of
dhimmi upon payment of the jizya. While they did not enjoy the same
rights accorded to Muslims, they were not given the same obligations. The
criticism against dhimmitude fails to take note of this practical and
historical context. Moreover, it can also be argued that the notion of
citizenship is wholly a modern-day construct.41 Thus it cannot be
considered “second-class citizenship” even by modern standards. Since
the umma both functioned as a religious and political community, and
therefore membership was exclusively based on adherence to Islam as
prerequisite, non-Muslims did not qualify.  But citizenship as derived from
the constitution, rather than religion, has now become the basis of  rights.
A more apt contemporary analogy would be of  that between citizens and
resident aliens.

On this note, it is helpful to look at contemporary examples for
guidance. The Malaysian constitution, for instance, specifies Islam as the
religion of the state, but other religions are equally recognized and
protected.42 Like all other constitutions, it is ultimately a contract that will
serve not only its Muslim constituents, but non-Muslims as well. This is
especially important in the BFIS since there are not only Christians but
also a considerable population of lumads (indigenous peoples in Mindanao)
who will have to coexist with the Moros.43 In fact, today, no Muslim
country recognizes dhimmi status any longer.44

Freedom of Religion & Apostasy

Likewise it is a well-known Qur’anic injunction that “there shall be no
compulsion in religion.”45

 More than a few also speak positively of diversity of tribes, sects,
nations and peoples, including natura differences in the intellectual and
physical capabilities of  human beings.48 The bottomline is that there is no
need for any coerced unity. In the same vein, even the act of  leaving the
Islamic faith is also, under the modernist school of  thought, a matter of
freedom of belief. Mohamed Adil writes that “a mere renunciation from
the religion of Islam without contemptuous attack on the religion of
Islam is free from worldly punishment as he will be punished in the

Religious liberty and diversity finds strong textual support in the Qur’an and the Sunnah.
One of the verses clearly states, “If your Lord had wished, all of those on earth would
have surely believed. Do you then coerce people until they become believers?”46  Or
another which states, “If your Lord had wished, He would have made people into one
nation.”47

There is no need for
any coerced unity. In
the same vein, even
the act of leaving the
Islamic faith is also,
under the modernist
school of thought, a
matter of freedom of
belief.
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hereafter.”49 The rationale for this is that the right to freedom of  religion
in Islam is absolute, as humankind is bestowed with a choice whether to
accept or reject Islam. The onus is on the believer if he chooses to reject
the guidance offered by the Qur’an, since it will be his own misfortune
to bear the suffering once he has gone astray.

Built-in Protection in the Federal Constitution

Moreover, although a federal state with autonomous powers in
certain areas, the BFIS is still subject to the Philippine Constitution,
which would guarantee individual freedoms including freedom of
belief. Islamic rights and duties will be qualified by constitutional
provisions. A federal Bill of  Rights would still apply to both Muslims
and non-Muslims throughout the country, and ensure that certain
individual rights are protected. The Supreme Court shall be the final
guardian of  these rights. This is the same setup followed in the
Malaysian Constitution which guarantees this freedom although its
federal states are free to implement Shari’a in accordance to their
specific needs.50 In India, another secular country, the constitutional
freedom of religion also ensures that Muslims can either stay as Muslim
or embrace another religion without being punished for it.

Perhaps the greatest source of optimism comes from within the Moro
community itself. In a roundtable discussion facilitated last year by the
U.S. Institute of  Peace, young Moro leaders from all over the country
agreed that “a Moro homeland ruled by Islam should include rights for
minorities, protection of  non-Muslims, women’s rights, the rule of  law,
participation by youth and a potential religious advisory council who
will offer advice to the Bangsamoro Chief Executive.”51 This is indeed a
hopeful vision for the BFIS.

Muslim courts and judges are integral to a society governed by
Islamic law. Thus, even in the classical period, as a matter of  practical
necessity, Muslims residing in non-Muslim territories acknowledged the
reality that Muslim judges may be appointed by non-Muslims.52

Shari’a courts already exist in the current Philippine judicial
structure. It was provided for in the Philippine Code of  Muslim
Personal Laws53 (CMPL) which was decreed by President Marcos in 1977,
as part of  his unilateral implementation of  the Tripoli agreement, and in
pursuant to the mandate of the 1973 Constitution to “consider the
customs, traditions, beliefs and interests of national cultural
communities in the formulation and implementation of  state policies.”54

3.2 Shari’a courts in the BFIS
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It recognized the legal system of Muslims as part of the law of the land,
established Shari’a courts and codified the rules for civil and family
relations. These courts have jurisdiction over family and personal status
law for Filipino Muslims, only in the Muslim communities in ten
provinces and six cities.55

Under the Code, there are two kinds of Shari’a Courts: (1) the Shari’a
District Courts and (2) the Shari’a Circuit Courts.56 Shari’a District Courts
have exclusive original jurisdiction over cases involving offenses defined
and punished under the CMPL and all civil actions and proceedings
between parties who are Muslims or have been married according to the
provisions of the Code. These actions and proceedings involve disputes
relating to marriage, divorce, breach of  contract to marry, customary dower,
disposition and distribution of property upon divorce, maintenance and
support, restitution of marital rights, and all cases involving disputes
related to communal properties. The District Court also exercises
appellate jurisdiction over decisions by the Shari’a Circuit court.57 Its
decisions are final and not subject to any appeal except on purely
questions of law which is directly appealable to the Supreme Court. Shari’a
courts are part of the Philippine court system, and are subject to the
administrative supervision of  the Supreme Court.58

Admittedly, most of  the problems identified with this setup involve
matters of implementation.

If the jurisdiction of these Shari’a courts is modified to include
criminal jurisdiction, the new federal setup would involve minimal changes
to the judicial structure currently in place. Decisions of  Shari’a Circuit
Courts as courts of first instance would be appealable to the Shari’a
District Courts. A federal Shari’a court could be established which would
hear appeals from both lower courts. Decisions of  the federal Shari’a court
would not be appealable to the Supreme Court, but its judges can still
remain subject to the administrative powers of the Supreme Court for
disciplinary purposes, pursuant to the present setup in place.

In a recent survey59 conducted on the state of the Shari’a law in the Philippines, some of
the major concerns included: 1) the wide gap between the actual number of existing
Shari’a courts compared with the number mandated by law; 2) low-level of awareness
on the nature and function of Shari’a courts among the Muslim community; and 3)
failure of local government units to appropriate funds for local Shari’a courts. A federal
setup could theoretically address fiscal independence for these courts, and enable the
growth of support institutions for the training and education of its personnel.
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Qualifications of Shari’a Judges

For obvious reasons, Shari’a court judgeships may be restricted to
Muslims. As to other qualifications, the CMPL currently prescribes that
the general qualifications of regular court judges in the country apply to
Shari’a court judges, in addition to knowledge of Islamic law and
jurisprudence.60 Shari’a District Court judges in particular require that
the applicant must have passed the regular bar examinations and have
been engaged in the practice of law in the Philippines for at least ten
years. This excludes the ulama who, even after having served as judge in
the Circuit Court, is still ineligible for appointment unless they have
passed the regular bar examinations. For Shari’a Circuit Courts, the CMPL
requires only membership in the Shari’a bar which is achieved by
passing an examination in Shari’a and Islamic jurisprudence. These
examinations are open to holders of a law degree or graduates of
Islamic law and jurisprudence from recognized universities. Moreover,
high school graduates (thanawi) from any institute (ma’had) in the
country can take the examination provided he or she has completed a
45-day Shari’a training seminar conducted by the Office on Muslim
Affairs. Compared to the legal training and qualifications of  Shari’a judges
in other Muslim countries, these qualifications do not seem to indicate
sufficient intention to elevate the quality and prestige of the Philippine
Islamic judiciary.

Lastly, the CMPL does not bar a Muslim woman from being
appointed as a judge.61 This, I believe, is a good idea to preserve for the
new BFIS judiciary. Islamic history is full of  stories of  women wielding
major powers and responsibilities. It is also certainly in keeping with
advancing progressive rights for Muslim women. This also seems to be a
welcome trend in judiciaries in Middle Eastern countries. In Egypt,
thirty-one female judges were appointed to the Egyptian judiciary last
year alone.62 In 2003, a woman was also sworn in its Supreme
Constitutional Court as the nation’s first female judge.63 Although some
critics framed it as an affront to Islam, most people, including the
influential sheiks at al-Azhar, held that there was nothing in the Qur’an
which prevents them from serving in such capacities. In conservative
Emirates, the president appointed a woman, Juwan Al-Dhahiri, to sit on
Abu Dhabi’s Judiciary Department as its first-ever female judge very
recently.64 Indonesia has permitted women to serve as Islamic court judges
since 196465 while Singapore recently followed suit this year.

It is clear that many challenges remain in the process of
modernizing the Islamic judiciary. Apart from jurisdiction and
qualification of judges, the other key issue that will have to be addressed
is the education component for such a system to be effective and
practicable. This includes improved quality of legal education of the
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members of the Shari’a bar, greater awareness of Islam and Islamic law
beyond the traditional madaris,66 and the upgrading of the Islamic system
of education in general.

That this is going to be one of, if  not the most crucial institution in
the BFIS, brings up an urgent imperative to learn from the shortcomings
of  the present system in order to construct a more responsive judiciary.

The overarching significance of an Islamic state is to view the state as
an instrument in the realization of  the teachings and values that Islam
proclaims.67 The goals of  Shari’a (maqasid al-sharia) are twofold: to
establish and live out one’s faith and to secure one’s well-being on earth.68

But what is it exactly? If  Islam does not require a particular form of
government, what model could we turn to for the BFIS? It might be
helpful to identify first what values an Islamic state, and consequently, an
Islamic government, seeks to promote. The concurrent bases and aims of
an Islamic government are the principles of consultation, justice and
equality. The first society at Medina provides a helpful window into the
dynamics of  the early Muslim community, and is still looked upon by
many contemporary thinkers as a model for Islamic communities. In that
society, Muslim, Jewish and pagan Arab tribes coexisted peacefully through
an agreement, the Constitution of Medina, which provided for the rights
and obligations of  the different tribes. The document, while not a
political constitution in the modern sense of the word, offers justification
that plural coexistence is possible, if not mandated, by a practice
sanctioned by the Prophet himself.70

Since the Qur’an left room for much latitude on the matter of political
affairs, rulers are permitted to adopt the most effective means for the
realization of  Muslim well-being, keeping in the mind these goals.
Whatever the form adopted, the principle of  shura (consultation) is
considered the most important element in Islamic governance.71 But while
it is a principle derived from the Qur’an, it does not ordain a specific form
of governance. What it simply presupposes is that the government is
representative of  the people’s choice,72 and therefore it is the mechanism

3.3 Islamic Governance

The late Hashim Salamat has always maintained that the establishment of a
genuine Islamic system of government is one of the main aims of the MILF armed
movement.69 Indeed, it is essential to a system or way of life that will fulfill Bangsamoro
aspirations.
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by which democratic governance, in the form of  consultation between
the leader and the people, is realized. The Qur’anic mandate of
participatory politics lends legitimacy to the Islamic government, and
rules out any justification for arbitrary or despotic rule. The legislative
assembly or the majlis-i-shura- is then tasked to enact laws which have
not been regulated in terms of  law by the Qur’an or the Sunnah, in other
words, to provide for the demands of everyday life in accordance to the
needs of  society.

One way to operationalize this in the BFIS is for a State Assembly
(perhaps patterned after the present ARMM Regional Legislative
Assembly) to function as a majlis-i-shura. Keeping in mind the
demographic landscape of  Mindanao,73 at least in the areas being
considered for inclusion in the BFIS,74 it would also be a good idea to set
a fixed number of seats for minority representation in the State
Assembly, for Christians and lumads.

Given the amount of Qur’anic verses regulating it, family and
personal status laws are considered a prime locus of  Islamic identity.75

As such, in most countries, including non-Muslim majority countries,
this is where Islamic law finds the most common application.

For one, Islamic micro-finance and other Shari’a-compliant
commercial practices would be helpful in reviving the moribund economy
of the region.

This suggestion is not without precedent. R.A. 9054 gave the ARMM
the power not only to establish Shari’a courts in addition to those
provided under the CMPL but also to determine the direction of  Shari’a
implementation in the Philippines. It also mandated the ARMM Regional
Legislative Assembly, in consultation with the Supreme Court, and
consistent with the Constitution to formulate a Shari’a based legal
system which encompasses not only personal status law but also
includes Islamic commercial, criminal and election laws.76 To date, all of
these have not been implemented.

However, I would caution that it would perhaps be more productive
to postpone such expansion until after a more thorough and exhaustive

3.4 Comprehensive Shari’a: Beyond Islamic Family Law

In order to give fruition to what is termed as the “Bangsamoro way of life,”
presumably to be governed according to Islamic ideals, however, it would also be
helpful to consider expanding the scope of Islamic law to be applied in this region.
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study on the implications and consequences of such a move. Needless to
say, this can be done even after the BFIS has been constituted.

The consensus that has emerged from the debates and discussions on
the relationship between state-enacted/positive law and the Shari’a is that
there will always be a need for codified law but that it must operate within
the boundaries set by Shari’a.77

Codification necessarily requires the fixing of  these norms, devoid of
context and history, and absent any historical institutions that made it
work in the past. Any effort therefore to fix Islamic values in a statute
must be carefully considered in order not to lose an idea of the world it
was first conceived in. The extent to which the liberal multicultural
society can recognize and respect distinctiveness of Muslims and their
embrace of Shari’a depends on what both Muslims and non-Muslims
understand Shari’a to be.78 To come up with some strands of  common
understanding would therefore be crucial and this is where codified Shari’a
might be most useful. In fact, this is the trend nowadays with most Islamic
countries. In order to meet the exigencies of  contemporary times
therefore,79 codification is one major way of  going about the reformation
process because it seeks to crystallize what that particular society of
Muslims understands the essence of Islam to be.

3.5 On State-enforced Shari’a and the Future of BFIS

To this end, the BFIS is an opportunity to showcase to Filipinos Muslims and
non-Muslims, and perhaps even to the world at large, that a Shari’a based society can
exist within a liberal, democratic constitutional framework, and where cross-cutting
religious and national identities, respectful of each, can exist through a constitutional
and governmental structure attuned to their needs.
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The reconciliation of these ideological and abstract contradictions
is merely the first step towards forging a lasting solution to this
decades-long conflict. My hope, however, is that it contributed
somewhat to the understanding of an often-cited, but never elaborated
on federal Bangsamoro Islamic state option.80

The first question that would come to the mind of any sensible reader
would be: how realistic is it? My answer is that liberal or reformist Islam
in the Philippine context is not an illusion. The Islam that produces
rejectionist viewpoints is the same Islam that produces modernist
perspectives. Within the Islamic tradition itself, there are conceptual
spaces that provides for the kind of society in which Muslims and non-
Muslims have the same rights, obligations and freedoms.

 Islam is not simply an abstract system of political and social
regulation. Understanding it this way frees up space for cultures and
nations to lay the foundations of collective identity in their own
contexts. And yet, despite the historicity and contingency of  the Islamic
tradition, it nevertheless points to the timeless divine and therefore serves
as inspiration and guidance.81 This allows the possibility of convergence
with other religious traditions and principles of morality beyond
cultural boundaries and opens the way towards spheres respectful of
equal and peaceful coexistence.

A genuine recognition of and commitment to diversity is essential
to any state that purports to be democratic and republican. The
importance of  identity, religious identity in particular, is especially most
striking in an age of  porous borders and mobile citizens. It provides an

4. CONCLUSION

More importantly, just as we try to find these conceptual spaces in Islam for it to
accommodate the demands of modernity, so must liberal democracy find spaces for
Islam. It is simply unjust that the Filipino Muslim must be unwittingly made to choose
between the obligations of citizenship and the demands of faith.82
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essential backdrop for meaningful self and group choices as they chart
their own futures. To insist on homogeneity when there is none, on
integration rather than accommodation, is to disregard an important source
of  dignity and autonomy for the affected communities.

The tragic history of the Moro peoples has shown how indifference to
their Islamic identity throughout time has contributed to their marginalized
social and economic status today. Though difference necessarily connotes
a particularist worldview, the reality is that human beings need to live
together in mutual respect and cooperation to achieve the goals of a just
society. What I have attempted to do in this paper is to allow this
possibility by finding strands of thought useful or compatible with the
ethical imperatives of both Islam and democracy in the context of
Philippine society. It appears to me that this lack of  attention to the
religious undertones in the ongoing peace negotiations does not help in
addressing the core issues in this conflict.

To be certain, the federal proposal will translate to peace overnight.
Long-drawn conflicts have a multitude of reasons for its continuing
existence. At the end of  the day, the efficacy of  any institution boils down
to the people who make it work.  Hence, this paper attempts to offer a
paradigm shift in the way we understand possible solutions to the
conflict, by suggesting solutions outside the existing constitutional
structure, and in the way we understand religious traditions, through a
plausible discourse on how there are no inherent contradictions in Islam
in a liberal democracy. The alternative is to continue with a constricted
set of  options, and to enjoy mere pockets of  peace in a sea of  war.

In the end, the claim I make is that Filipino Muslims need not choose
between the state and the umma. They can be both believer and citizen at
the same time. The rest of the Filipino nation must give them the
opportunity to do so.
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