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Globalization and liberalization brought with it significant changes in
the structure of  ownership of  public utilities.  In addition, persistent fiscal
deficits led to a rethinking of the role of governments in the operation of
these utilities.  Debates persisted on which is a better operator of  public
utilities – government or the private sector.  Empirical studies, however,
have not established that one is better than the other.  Nonetheless, in an
economy where government is in deficit, the effective delivery of basic
services should be prioritized over the ownership of  public utilities.  It
also helps if private funding can assist in operating public utilities, as
government can then focus on its core mandate.

Two possible sources of  private funds are available: foreign and local
investors.  In the case of  public utilities, the resources required to privatize
their ownership is not easily obtainable locally. Thus, foreign investments
seem to be the viable alternative.  In the case of the Philippines, the public
utilities sector is subject to the Constitutional foreign ownership limit of
40%.  Although this does not necessarily hinder foreign investments, the
interest of foreign investors is immediately limited.  This restriction is
uniquely present in the Philippines.  This probably has limited Philippine
access to the more than US$160Bn worth of investments in public utilities
which has been registered worldwide.  Nonetheless, some Philippine and
foreign investors have teamed up in bidding for and operating a public
utility as in the case of  Manila Water and Maynilad.

Another observation that can be gained out of  this experience is that,
with the shallow local capital base, the potential local owners will be those
of  the few family corporations that have the cash to acquire ownership.
Moreover, as observed in the trading of  listed firms in the local stock
market, the foreign ownership limit often has been nearly breached.  This
reveals that foreign funds are willing to invest in the utilities. On the other
hand, the local lending percentages of banks to the sector have averaged
only 5%.  The available data, however, is not conclusive on the question
whether or not the Constitutional restriction is the major reason for limited
foreign investments in the sector.

EXECUTIVE SUMMARY
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What may be more important to the successful operation of public
utilities is not ownership per se but the presence of strong local regulatory
institutions, which are independent from political interference.  A more
practical way to avoid future difficulties brought about by the constitutional
limitation is to submit to the courts the list of industries that are presumed
to be covered by the limitation.  In short, it is to have a clearer definition of
what a public utility is in the 21st century.

I. INTRODUCTION

Public utilities have become an important area of analysis in the last
two decades.  This was brought about by the adoption of  globalization and
liberalization as major directions of  reforms.  To properly situate our
understanding of this phenomenon, the following peculiarities of the sector
need to be put in context.

Firstly, a public utility is a firm that maintains a particular system that
provides a public service, and it usually operates as a monopoly.  Because
of this, most public utilities are government-owned.  Nonetheless, regardless
whether ownership is public or private, most public utilities are regulated
to protect public interest.

Secondly, public utilities are characterized by three distinct features:
(1) their capital requirements involve large and specific sunk, investments;
(2) their technologies are characterized by important economies of scale
and scope;1 (3) their products are consumed massively (Filatotchev, 2003).

A typical public utility is a firm that distributes electricity.  Investments
in this firm such as cables and posts are exclusively for power distribution.
They cannot be used for other purposes since they have very little value
otherwise.  Also, taking into consideration externalities and economies of
density, it will not be economical to deploy multiple wires on a single street.
Finally, the product is consumed by a large proportion of  a locality’s
population (Parker, 2002).  In the Philippines, the Commission on Audit

In the Philippines, the
Commission on Audit
(COA) defines “public
utilities” as business
organizations that
regularly supply
public commodities
such as electricity, gas,
and water, and public
services such as
transport and
telecommunications.
These commodities
and services form part
of the regular family
budget and affect
almost every member
of the population.
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(COA) defines “public utilities” as business organizations that regularly
supply public commodities such as electricity, gas, and water, and public
services such as transport and telecommunications.  These commodities
and services form part of  the regular family budget and affect almost
every member of the population.

These characteristics make the operations of public utilities unique,
requiring special attention, huge resources, and peculiar pricing so that it
could be consumed by all. This makes the pricing of the products of
public utilities political. In most countries, these requirements can only
be met by governments. This is the reason why most public utilities are
government-owned as public corporations, state-owned enterprises or
government-linked companies.

From the early 1980s to the present, some of the natural monopolistic
characteristics of the traditional public utilities have begun to change as a
result of  rapid developments in technology.  This is particularly the case
in telecommunications, postal services and electric distribution wherein
some countries have been able to introduce competition.

Combined with the global trend towards deregulation, privatization
and liberalization, the characteristics of public utilities have changed
drastically.  Apart from these global movements, there is a general view
that performances of  the public sector, especially public corporations that
include utilities, are below par and have been contributing to overall public
sector deficits, although this may have occurred largely in developing and
underdeveloped countries.

  This has led to the question on which sector can manage better public utilities
- the government or the private sector?

In light of the changes in the public utility landscape, this paper aims to partake
in the various discussions on key issues regarding public utilities, particularly
the ownership dilemma, with the aim of contributing to policy design and
implementation.  The next section presents some theoretical considerations
discussed in the literature regarding public utilities. The third section is a
discussion and analysis of the past and current status of public utilities in the
Philippines. The fourth section discusses the effect of restricting foreign
ownership in public utilities. The fifth section presents conclusions and
recommendations.
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This section considers the theoretical and empirical approaches that
have been done mainly in the past decade.  It traces the policy changes that
have occurred and the general experiences of countries in implementing
them.  In most countries, the perceived poor performance of  state-owned
firms in terms of  costs of  production, service quality and service expansion
has led to a number of studies qualifying the role that ownership plays in
public utilities. The earliest reforms in public utilities occurred in
telecommunications as it was aided mainly by technology.  The more
“complicated” sectors such as electric power have recently been included
in the reform process.

Considering the case of  the power sector, reforms in the electric power
industry have introduced privatization, ‘unbundling’ (or vertical separation
of the sector into generation, transmission, supply and distribution activities),
and competition with formal regulation (Parker, 2004).   These processes
as they apply to the electric power industry logically follow the changes
that have occurred in public utilities.  Competition is believed to likely
follow due to privatization of  public entities. Likewise, dispersion of
ownership of unbundled suppliers and generators will allow access to
management expertise as well as fresh funds (Parker, 2004).  In a general
sense, this assumes that privatization will lead to a dispersion of ownership
and that there is available capital and a sufficiently wide ownership base.

It can be noted that, apart from freeing government from operating
public utilities, these reforms allow the utilities to tap new management
techniques and other sources of  funds.  Consider that, in the last decade,
over 600 private electricity projects, amounting to US$160 billion of
investments, were completed in 70 developing countries (Izaguirre, 2000).
From 1990 to 2001, the World Bank estimates the figure for private
investment in electricity in both developing and transition economies at
US$213.4 billion. The projects were implemented under schemes ranging
from management contracts, to divestitures of state assets, to greenfield
facilities under build-operate-own-transfer (BOOT), build-operate-transfer
(BOT), and build-operate-own (BOO) schemes.  What can be inferred from
this information is the flow of  funds that went into the sector.  Hence, it

II. RESULTS FROM
THEORETICAL AND EMPIRICAL STUDIES

Experiences in the Power Sector
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can be said that increasing foreign investments is one of the most important
benefits of  the changing landscape of  public utilities.

Like the other public utilities experiencing improvements, an important
segment of  the reform process in the electricity utilities is the development
of a new regulatory system to give more certainty to private investors
(Kessides, 2004).  A functioning regulatory system is one of the incentives
regarded by foreign investors as an assurance that politics will not affect
operations (Cook, 1999).

It is interesting to note that one of the major issues in the transfer of
ownership in public utilities is the timing of  the implementation of  reforms.
In Central and Eastern Europe during the 1990s, the reconstruction of
economies led to the debate as to the appropriate approach for shifting
ownership. A number of  studies (such as Blanchard et al., 1991; Frydman
& Rapaczynski, 1991) suggested a mass privatization approach, which
takes into consideration speed and makes restructuring of  the firms a
function of  individual managers.  Similarly, the needed market and legal
institutions are left to subsequent governments to implement. This gives
priority to the establishment of property rights; competition and other
institutional reforms would follow. This was considered a practical step
in the goal of minimizing state power (Boycko et al., 1992).

However, other studies have cautioned that political constraints and
other institutional deficiencies—such as an ineffective legal structure—
required a more gradual method of  reform among transition economies.
Privatization will not work without first establishing effective institutional
systems.  Thus, the argument on the correct pace of  reform has drawn
attention to the value of  the proper progression within reform programs.

Outside of Central and Eastern Europe, the issue has been the non-
introduction or lack of effective regulation and competition (Parker &
Kirkpatrick, 2005). In numerous countries, public utilities have been
privatized while the necessary institutional infrastructure for the market
to function effectively is inadequate.  In comparison to the pace of
privatization in utilities sectors, the process of setting up new regulatory
bodies seemed to be slower. In addition, the establishment of  functional
regulatory infrastructures in developing countries is hindered mainly by
government incapacity to implement regulatory laws and supervise
contracts (Levy & Spiller, 1996). This has led to a situation wherein a few
operators function under a weak regulatory framework thereby preserving
significant monopoly powers.

A functioning
regulatory system is
one of the incentives
regarded by foreign

investors as an
assurance that politics

will not affect
operations (Cook,

1999).

Timing of Privatization and Regulation
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Meanwhile, another group of studies has highlighted the significance

of competition in enhancing economic efficiency when privatization is
implemented.  This is cited from the results of the studies of Vickers and
Yarrow in 1988. However, there is a powerful caveat that needs to be
carefully understood from these results, i.e., merely transferring the ownership
of a monopoly from public to private will not result in competitive behavior
(Ambrose et al., 1990).

This was validated by Cook (1999) in a study on reforms among utilities
in developing countries wherein it showed that competition followed
regulation.  This was also confirmed earlier by Galal (1995) in a study of
telecommunications firms in seven developing economies in which those
who effectively addressed regulatory concerns gained more benefits than
those who failed to do so.

Wallsten (2001), in a study of  telecommunications in 30 Latin American
and African economies, found that privatization per se was not correlated
with improvements in efficiency and required combination with building
regulatory capacity.  Zhang et al (2002) studied 51 developing economies
between 1985 and 2000 on the impact of competition, privatization and
regulation on performance in electricity generation, and they found that it
is the entry of competition instead of the change in ownership that is most
likely to allow performance gains. Evidence in this study also validates that
the co-existence of an independent regulator and privatization results in
higher labor productivity, more generation capacity and greater electricity
accessibility.

Notwithstanding the above arguments, the concern on ownership
structure remains a highly debated area, as various empirical studies obtained
conflicting results. A seminal study by Megginson and Netter (2001) showed
that privately-owned firms are more efficient and more profitable than
publicly-owned enterprises. This, however, was refuted much earlier by
Boardman and Vining in a 1989 survey.

These contrasting readings of existing literature require further
clarifications. It is possible that the context of  studying different sectors
and different countries may have blurred the results.  Thus, this has left the

Overall, we have seen that the issues in the reform of public utilities are not
mainly the case of ownership, but go farther as in having a clear and appropriate
delineation of roles and available capacities for government to perform.
Likewise, these studies point clearly to the nurturing role of government as
regulator as a more important ingredient than privatization itself in ensuring that
public utilities deliver.
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empirical issue unresolved, and in turn has prompted renewed theoretical
attention to the public-private question.

The previous discussions showed a general worldwide reform of  public
utilities due to changes in technology and globalization, perceived better
performance of  the private sector in operating public utilities, and growing
government fiscal deficits.  In general, it can be said that the public utility
sector in the Philippines more or less exhibits the same performance as
those in other countries.  Prior to the introduction of  reforms in the late
1980s, these utility companies were considered inefficient and poor in
service quality.  Electricity provision was unpredictable and the telephone
service was severely limited.   Although there were elements of  private
sector participation such as the presence of MERALCO and PLDT in
the electric distribution and telecommunication sectors, respectively, there
was a general view that regulations that oversaw them were politically
captured.  The focus on pricing rather than the quality of  service led to
deterioration of  public utilities, according to a paper presented by Dr.
Gerardo Sicat at the AIM Policy Center in 2005.

In summary, it can be inferred from the above review that the efficiency and
effectiveness of public utilities are based on various factors and that no form
of ownership can be claimed better than the other, as both have advantages
and disadvantages. Government intervention, among others, can also prove
to be beneficial or detrimental, depending on the conduct of the operator.
Overall success or failure depends on service performance, quality of
regulatory administration, and legal infrastructures, among others, and not
solely on ownership.

III. PUBLIC UTILITIES IN THE PHILIPPINES

r Fiscal Position

The focus on pricing
rather than the

quality of service led
to deterioration of

public utilities,
according to a paper

presented by Dr.
Gerardo Sicat at the

AIM Policy Center in
2005.
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Apart from these private firms, the government operated the bigger

public utilities such as the National Power Corporation (NAPOCOR) and
the Metropolitan Waterworks and Sewerage System (MWSS), among others.
These firms are only a few of  the government-owned and controlled
corporations (GOCCs) that required huge public investments to enable them
to provide basic needs such as power and water.   Government also
guaranteed the foreign debts of  these public utility corporations.  With
pricing affected by populist politics, the regular payment of these debts has
pushed these GOCCs to operate at a loss.  In data from the Department of
Finance (DOF), these GOCCs contribute significantly to the overall public
sector financial deficit second only to the National Government (see Chart
1). It would be interesting to note that the NAPOCOR accounts for more
than 90% of  all GOCC deficits as estimated by DOF.

GOCCs also contribute significantly to the foreign debt of  the country.
It is notable that there has been a dramatic drop in the outstanding foreign
debt of GOCCs as a whole from 1990 to the present.  However, it can be
seen that, from 1996 onwards, there is a convergence of the total GOCC
debts and the NAPOCOR debts (see Chart 2).

Privatization
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In 1986, President Aquino issued Proclamation no. 50, which launched
the Philippine privatization program.
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The peak of  the program was reached during the term of  President
Fidel Ramos through his Philippines 2000 program.  During this period,
appropriate legal, institutional and policy frameworks were put in place
to increase the private sector participation (PSP) in social services and
public utilities. It was during this period that the Omnibus Energy Bill
and Water Crisis Act were passed.  These paved the way for the
privatization of  the MWSS and NAPOCOR.  Similarly, RA 6957 (1993)
and RA 7718 (1994)—two Build-Operate-Transfer (BOT) laws—legalized
PSP in infrastructure. RA 6957 created the Philippine Infrastructure
Privatization Program (PIPP) and allowed the entry of independent power
producers (IPPs) into the energy sector. RA 7718 expanded PIPP and
signaled the so-called ‘second wave’ that covered other infrastructure
sectors (e.g., transport and water) through a package of  government
incentives, including the liberalization of  specific industries.

The focused implementation of this privatization program allowed
the Philippine government to post its first surplus after more than 20
years in 1996 after the sale of 40% of Petron to Saudi Aramco and another
20% as common shares listed at the stock market (see Chart 3).

The aims of the Philippine privatization program were the following:

a) improve efficiency and provide better quality service of government
operations,

b) focus government energies and resources on providing basic public
goods and services,

c) create a favorable investment climate,
d) broaden ownership base and develop the capital market, and
e) generate revenues for priority government expenditures.
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As can be observed,
the Philippines can
be said to have
followed the model of
privatization, as
regulatory systems
have been set in
place in almost all the
public utility sectors
in the country.

As can be observed, the Philippines can be said to have followed the
model of privatization, as regulatory systems have been set in place in almost
all the public utility sectors in the country.  Electric power operators are
regulated by the Energy Regulatory Commission (ERC); water districts by
the Local Water Utilities Administration (LWUA); shipping operations by
the Maritime Industry Authority (MARINA); telecommunications by the
National Telecommunications Commission (NTC); public air utilities and
service operators by the Air Transportation Office (ATO)2; and public land
transportation operators by the Land Transportation Franchising and
Regulatory Board (LTFRB), among others.

HART 3: National Government Fiscal Position (1985-1996)
(in  The Philippine privatization program boasts of being able to involve the
private sector heavily in major public utility industries, such as power and
water.  In particular, the participation of  IPPs in the early 1990s helped
mitigate the power crisis.  In the water sector, the 1997 privatization of  the
MWSS was considered the largest and one of the most successful instances
of privatization of a water utility worldwide.

Due to the existing cap on ownership, local conglomerates led by the
Ayala and Lopez groups teamed up with experienced foreign partners such
as Ondeo, Bechtel and Mitsubishi in bidding for the MWSS concessions.
The winning bidders brought down the price of water by an average of
almost 60% from the pre-privatization rate. There were a number of expected
benefits aside from lower rates, primarily the US$4Bn in income tax revenues
over 25 years.  These benefits were reversals of  the losses reported by the
MWSS under the government.  However, five years after the privatization,
the West side concessionaire (Maynilad) tried to be released from its
concession by initially going to arbitration and later filing for bankruptcy,
as it was not able to deliver on its agreements.

Telecommunications, on the other hand, did not experience any
privatization but underwent liberalization.  Among the salient benefits that
were acquired from liberalization policies were the granting of licenses in
the previously restricted cellular mobile telecommunications services
(CMTS) and international gateway facilities (IGF) markets and the
interconnection of  present and future carriers. These policies were intended
to create open accessibility and a completely integrated nationwide
telecommunications network and to address the gross shortage of telephone
lines.  This is a sector within which the consumers felt immediate benefits
in terms of  access to phone services and a variety of  value-added services.

The Public Telecommunications Act (RA 7925) institutionalized
competition in the sector and mandated that every telecommunication entity
with regulated type of  services has to make a public offering to the stock
exchange of  at least 30% of  its aggregate common stocks at the start of
commercial operations. It also mandates the privatization of  government-
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owned and operated telecommunications facilities, and has deregulated
rate and tariff fixing and removed the 12% cap on rate of return.

As regards public power assets, the government has been unsuccessful
in bidding at least 70 percent of  power assets in Luzon and the Visayas.
However, the government’s power privatization unit, the Power Sector
Assets and Liabilities Management (PSALM), remains persistent in pushing
through with the privatization scheme.  As of mid-2007, it has privatized
475 MW rated capacities representing almost 11% of total target.  These
assets were brought by mostly local corporations with interests in power
such as First Gas, Aboitiz, and First Gen.  Meanwhile, the transmission
portion has been scheduled for bidding under a 25-year concession
contract. However during the bidding held last February 2007, no award
was made since there was only one bidder.3

    Although the Philippine State does not have the institutional and
property rights issues being faced by transitional economies, the expected
free flow of  investments came in trickles.  While the Philippines seemed
to have advantages such as a relatively educated and English-speaking
labor force, familiar legal systems, and well-designed incentives and
institutions, data showed a tepid flow of  investments.  In Chart 4, we
covered the period 1990 to the present to capture the effects of
privatization policies implemented from the late 1980s.

IV. IMPACT OF OWNERSHIP RESTRICTION
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CHART 4: Foreign Direct and Portfolio Investments

CHART 5: Foreign Direct Investments

To further situate how the country’s investments have performed, we
compared it with the recent performances of  peer economies in Southeast Asia.
In Chart 5, Thailand remains the best performer in attracting foreign investments.
This is despite being one of  the worst hit by the 1997 Asian Crisis.  Thailand
receives at least US$3Bn annually which has not been reached by the Philippines
in the last two decades.

Further looking into the sectors where the direct investments have poured,
one finds that there is no consistent trend of a particular industry getting the
investment bulk.  In the case of public utilities, the data do not have breakdowns
of  all the subsectors except that of  communications. Nonetheless, there is no
clear trend except during periods where significant policy events happened such
as the privatization of MWSS in 1997. Similarly it should be noted that the
amount involved in these investments are in the millions of  dollars only.  With
a number of subsectors sharing, the investments per sector are much smaller
(see Chart 6).

What can be gleaned from the chart is that privatization has not been able to
attract large foreign investments.  The highest annual direct investment attained
during this period was US$2Bn. Meanwhile, the counterpart portfolio
investments, which represent short-term investments in the local stock market
and other financial instruments, have posted higher levels, particularly prior to
the Asian Financial Crisis. This reached a peak of close to US$8Bn in 1997.
Interestingly, the same parameters being considered by direct investors are
used by portfolio investors, who are quick to leave for better returns elsewhere.
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It could be pointed out that a major drawback that is not present in
peer economies is the presence of the Constitutional restriction on the
foreign ownership of  public utilities of  up to 40% only.4 Additionally,
there is a total prohibition on foreign ownership of mass media.  Except
for Thailand, which also totally prohibits foreign ownership of mass media,
none of the countries in Asia have explicitly limited foreign ownership of
public utilities in their Constitutions.

Putting restrictions on foreign ownership in the Constitution deprives
the legislature and policy-makers of flexibility in altering or modifying
these restrictions in accordance with the economic needs of  the country.
Instead of  setting constitutional limits to foreign ownership, most
governments have focused on improving guidelines and procedures to
ensure that foreign investors comply with government-established
standards.

This brings us to a situation that has possible political impact, as the
pricing of the output of these sectors are subject to serious political
considerations.  Similarly with regulation, most public utility operators
simply maintained and no longer invested to expand capacity or improve
efficiency. For observers, this is worsened by the inefficiency and bloated
manpower of  government-owned and controlled public utilities.

ART 6: Shares of Industries in Foreign Direct Investments

Instead of setting
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There are a number of possible reasons why investment in the Philippines has
remained weak.  These include inadequate infrastructure (roads,
communications, and transport) and expensive power.
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Third, the divestment of the previous foreign owners of public utilities
has led to heavy foreign borrowing on the part of  government corporations.
This shows that there is not enough local capital base to support the huge
requirements of  the public utility sectors. Fourth and related to the third,
with a very limited local capital base, it is possible that only a few rich
families and/or their conglomerates will have the financial capability to
purchase public utilities. Fifth, the influx of  portfolio investments seems to
be a test of how government will respond to the available resources, albeit
short-term.

The fourth point above is validated by the results of the privatizations
in the past, wherein only well-known families were able to bid, as in the
case of  Philippine Airlines, Manila Hotel, and MWSS, among others.

It is possible that the levels of foreign ownership could have been higher,
if not for the Constitutional restriction, as most of the equities or stocks of
foreign investors have reached the 40% limit.  This has caused a unique
situation wherein a listed company in the stock market has two prices – one
for the locals and one for foreigners.  It is unusual for the same company to
be valued differently by the local and foreign investors.  For instance, the
foreign shares trade at a premium which is at least 2% higher than those
available for locals.

  The nationalist intentions of the Constitution have a place and purpose. However,
in the present rapid technological and global movement of resources, it is better
to have flexibility rather than fixations in the pursuance of national policy. Second,
despite the improving fiscal situation of the government, it could not provide
more resources to operate the public utilities that have remained in government
control.

Lastly, data on the outstanding loans granted by the banking system reveal that
less than 5% are going into public utilities, and this is way below the percentage
granted to the manufacturing and retail sectors, which average 24% and 12%,
respectively. This shows the limited domestic funds for public utilities. On this
note, foreign capital through the stock market or direct investments can support
in filling in the gap to further expand ownership base.
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The discussions have shown that the Philippine economy has the
available advantages to receive more foreign investments, particularly in
the public utility sector.

However, despite preparing the economic, political and legal structures
for such eventuality, the country remains low on the target direct investment
sites particularly in Southeast Asia. We do not have enough data to support
the contention that one major reason for such limited investments is the
constitutional restriction on public utilities ownership.  What is certain is
that the data reveal that investment in public utilities has been small relative
to the other sectors.

Understandably, the nature of  the public utility products and services
require not just enticements but more so assurances that the sunk
investments will be recovered especially by foreign investors.  As
government tries to focus more on providing direct basic services, the
public utility sector becomes an open area for investments by domestic
companies.  However, due to the limited resources available domestically,
few are participating.  The controversial withdrawal of  Maynilad in
operating the West Concession of  the MWSS shows that a combination
of funding, skills and management is required to successfully operate a
public utility.  This is also shown by the low loans granted by the local
banking system to public utilities.

Nonetheless, public policy can make adjustments to remedy the
situation even if one reason for the low investments is constitutional.

A good example is how the water district system under the LWUA is
designed. These water districts are located in municipalities. One may
cover two or more municipalities, as operations become bigger. But since
the utility is small, these water districts can access the local banks for
funding. There is no problem on the ownership structure, as both public
and private sectors can operate it separately or jointly. Such design could
be adapted into the power and other utility sectors.   S

Second, the limitations of funding require more sophisticated financial
tools and instruments that can be used by the sector.

We do not have
enough data to

support the
contention that one

major reason for such
limited investments
is the constitutional
restriction on public
utilities ownership.

What is certain is that
the data reveal that

investment in public
utilities has been

small relative to the
other sectors.

V. CONCLUSIONS
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OFWs should be encouraged to invest as these public utilities are
eventually listed in the stock market or as they raise capital through bonds
or other instruments.

Third, the huge amounts of portfolio investments parked in the stock
market should be looked into, as they can stay permanently as direct
investments through some alternative financial instrument.

Fourth, the practice shown by the large local conglomerates of  partnering
with experienced foreign companies should be encouraged.  Management
and technical expertise can be brought in by the foreign partner.  Somehow,
this avoids the problem of  equity, as these management and technical
expertise are not counted.

Last, while it is imperative for the country to formulate for the long-
term how to allow majority foreign ownership or to further liberalize foreign
participation, removing the constitutional restrictions alone may not be

Specifically, one thing that makes the Philippine economy unique is the huge
OFW remittances that flow monthly. This flow has outstripped all sources of foreign
exchange (see Chart 7).  If this inflow can be harnessed to support public utilities,
then the shortfall can be addressed.

Sources of Foreign Exchange
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enough. Besides, tinkering with the Constitution is a political exercise that
might be too tedious to undertake. An easier way is by strengthening the
local regulatory institutions and making them independent from political
interference. A more practical way to avoiding future difficulties brought
about by the constitutional limitation is to submit to the courts the list of
industries that are presumed to be covered by the limitation. In short, it
aims for a clearer definition of  what a public utility is in the 21st century.

An easier way is by
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making them
independent from
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A more practical way

to avoiding future
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ENDNOTES

* The author is indebted to Ms. Maitet Diokno-Pascual for her comments.

1 Through advances in technology, economies of scale and scope have been
overcome especially in the telecommunications sector.

2 In January 2008, Congress passed the bill creating the Civil Aviation Authority
of the Philippines (CAAP), which will take over the functions of the ATO.

3 This was true at the completion of the paper at end November 2007.  Last
December 12, 2007, the bidding of the TRANSCO or the National Transmission
Corporation finally succeeded in getting a new concessionaire: a consortium
comprising local firms Monte Oro Grid Resources Corp., Calaca High Power
Corporation, and the State Grid Corporation of China (Philipine Daily Inquirer).

4 In terms of the power sector, the generating assets of NAPOCOR that are
being privatized are not covered by Constitutional restrictions because the EPIRA
regarded generating companies as non-utilities.
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